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Divorce is an unfortunate reality these days as 40% - 50% of first marriages and 60% of second marriages end in divorce.' 

Without appropriate planning, a spouse seeking divorce will likely be entitled to an equitable portion of marital property, 

which includes business interests, liquid assets, gifts, employment income, and in some cases, inheritances and other 

assets held prior to the marriage. Therefore, it is important for couples contemplating marriage to find ways to clearly 

communicate their wishes with regard to their assets and income before the wedding day. If the couple fails to adequately 

address these issues, decisions may be left to the discretion of the judge during the course of what is often an expensive, 

exhausting, and time-consuming divorce proceeding. 

PRENUPTIAL AGREEMENTS 

Historically, individuals concerned about protecting assets 

acquired before marriage used traditional prenuptial 

agreements. Prenuptial agreements are good, but there are 

numerous personal and legal issues that deter couples 

from actually executing a prenuptial agreement. In fact, a 

recent survey found that only approximately 3% of all 

married or engaged couples have executed a prenuptial 

agreement.
2
 

Even for those relatively few couples who have executed a 

prenuptial agreement, there is no guarantee that the 

agreement will stand up to a legal challenge if the 

relationship sours. Statutory and case law imposes 

stringent requirements upon prenuptial agreements, both 

technically and procedurally. Absent appropriate care and 

attention to detail, prenuptial 
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agreements are susceptible to challenges and may be 

invalidated by the court. Each party should be represented 

by independent counsel to avoid conflicts of interest as well 

as accusations of duress or coercion in the process. 

Additionally, a strong prenuptial agreement will include a full 

disclosure of the assets and liabilities of each prospective 

spouse on schedules attached to the executed prenuptial 

agreement. Furthermore, the agreement must be fair at the 

time of execution, and it "may be invalidated if the party 

challenging the agreement demonstrates that it was the 

product of fraud, duress, or other inequitable conduct."
3
 

Fairness will be determined by a judge or a jury, which may 

result in a popularity contest in the courtroom. In some 

states, prenuptial agreements are completely disregarded in 

divorce proceedings. 

One common mistake that renders an agreement vul- 

 



 

 

 

nerable is when a couple waits too long before discussing a 

desire for a prenuptial agreement. In the most extreme 

case, the party demanding the prenuptial agreement 

thrusts an agreement upon the other party "on the steps of 

the church or synagogue" on the day of the wedding. While 

such a scenario is perhaps a bit of an exaggeration, 

prenuptial agreements are often invalidated if executed too 

close in time to the wedding ceremony.
4
 

As a practical matter, asking a future spouse to enter into a 

prenuptial agreement often causes discomfort to 

blossoming love relationships. The person being asked to 

enter into a prenuptial agreement may well interpret such a 

request as implying that their future spouse does not trust 

them, or that their future spouse expects the marriage to 

fail. As a result, many couples are reluctant to even talk 

about such agreements.
5  

Moreover, the requirement for 

full and accurate financial disclosure deters many couples 

who might otherwise consider a prenuptial agreement from 

entering into a signed agreement. The bottom line is that 

while many couples are delighted to share their lives 

together when entering into a marriage, they may feel 

uncomfortable sharing information about their net worth. 

AN ALTERNATIVE: THE DOMESTIC ASSET 

PROTECTION TRUST 

Because of the issues and complications surrounding 

prenuptial agreements, many couples are looking for 

alternatives to protect assets obtained prior to marriage 

and protect future inheritances. Asset protection trusts give 

couples a great alternative to the traditional prenuptial 

agreement. While asset protection 

trusts can be formed domestically or off-shore, establishing 

and administering foreign asset protection trusts has 

become very expensive. And, in addition to the high cost, 

most people are uncomfortable with sending their assets 

offshore. 

A much better alternative may be a domestic asset 

protection trust (DAPT) sitused in one of the fifteen states 

that authorize the use of self-settled asset protection trusts 

in some form.
6
 One state offering a particularly favorable 

statute is Wyoming.
7
 Wyoming law

8 
permits the creation of 

a self-settled trust that provides a more surefire alternative 

for protecting one's assets from a claim by a future spouse 

than the traditional prenuptial agreement. 

DAPTs are powerful trusts that protect assets from potential 

unknown creditors, which by definition includes a future 

divorcing spouse. Moreover, a DAPT allows the creator to 

name himself or herself as a potential beneficiary in many 

cases—hence the name "self-settled" trust. Unfortunately, 

some jurisdictions are so pro-creditor — Illinois, for instance 

— that individual asset protection is not given consideration 

in the state's courts.
9
 

BLOODLINE PRESERVATION TRUST 

One way to mitigate the negative jurisprudence applied in 

some states is to utilize a fairly new type of DAPT set up by 

a third party for the benefit of another individual known as a 

"Bloodline Preservation Trust" ("BPT").
10

 The BPT concept 

is simple. You choose an asset protection jurisdiction, but 

unlike a traditional DAPT, the trust creator is not a 

beneficiary of the trust. The BPT is set up for the benefit of 

the creator's spouse, descendants and/or family members. 

A trust 

 



structured in this manner is, by definition, a third-party trust. 

This allows the creator to avoid the legal uncertainty that is 

inherent with a self-settled domestic asset protection trust 

formed in jurisdictions that have not enacted statutes 

permitting self-settled asset protection trusts. 

In their various forms, DAPTs are effective against a future 

divorcing spouse and other creditors, provided that the 

funding of the trust does not violate the applicable 

fraudulent transfer law.
11

 So, to be an effective asset 

protection tool for a prospective spouse, it is imperative that 

the DAPT be created and funded before the marriage. 

Significantly, in establishing a DAPT, there are no 

requirements that the creator or beneficiary of the DAPT 

disclose to their future spouse a plan to create a DAPT, or 

disclose the assets funded in the trust. 

An individual contemplating marriage can establish a DAPT 

in a state permitting such trusts and, upon the dissolution of 

the marriage, shield those assets from any equitable 

distribution. This technique is appealing to many individuals 

who desire to protect their assets from their future spouse 

— and the unpredictability of a judge's discretion — quietly 

and with less hassle. Not only is a properly structured and 

implemented DAPT far less likely to be subject to legal 

attack than a prenuptial agreement, but the creator also 

avoids having to engage in "the conversation" with the fu-

ture spouse — which at best is uncomfortable, and at worst 

can lead to the breakup of the relationship when the 

prospective spouse sputters, "you don't trust me otherwise 

you wouldn't ask me to sign this!" 

DAPT REQUIREMENTS 

As with any estate planning technique, a DAPT must meet 

certain criteria to be valid. At minimum, the domestic asset 

protection trust: 

Must be irrevocable; 

Should appoint a trustee (or trustees) with the 

discretion to administer the trust; 

Must appoint a trustee, whether corporate or individual, 

that is a qualified trustee of the jurisdiction in which the 

trust is formed; and 

Must contain a spendthrift clause, which restricts the 

transferability of a  beneficiary's interests in 

the trust property.
12

 

Additionally, in exchange for restricting the use of the trust 

assets, those who establish DAPTs receive several 

benefits. First, because the assets gifted to the DAPT 

constitute trust property, the creator may protect those 

assets against claims made by future creditors of the 

creator, including a future spouse. Furthermore, unlike other 

types of irrevocable trusts where the grantor gives up all 

rights to the assets funded to the trust, a grantor or creator 

of a DAPT retains a beneficial interest in the trust while 

protecting the assets from future unknown creditors. 

Therefore, a potential spouse can establish a domestic 

asset protection trust that is fully discretionary, receive 

financial benefit from the trust during his or her lifetime, and 

protect the trust assets from a bad marriage that is 

solemnized after the creation of the trust. 

LAYERED STRATEGIES 

Finally, certain individuals contemplating marriage and 

establishing a DAPT would benefit from further enhancing 

this already powerful strategy by layering or combining 

additional levels of asset protection. Individuals with a 

significant amount of assets, and/ or those holding certain 

"high-risk" classes of assets such as real estate holdings or 

business interests, might consider combining underlying 

entity structures with the DAPT. Specifically, one could 

create an LLC (Limited Liability Company) under the laws of 

an asset-protection oriented state (again, Wyoming being a 

good example). The individual would then transfer specified 

assets into the LLC, with the LLC structure providing the 

individual with protection against liabilities associated with 

the assets transferred into the LLC. The individual would in 

turn have the LLC membership interests owned by the 

DAPT. The layering and stacking of strategies would 

present considerable additional barriers to a would-be 

creditor or divorcing spouse. 

TAKEAWAYS 

Given the flexibility and protection afforded by DAPTs, it is 

essential that professionals discuss the many benefits of 

these trusts with clients who are contemplating premarital 

planning. If a client combines a DAPT 
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executed before marriage with a prenuptial agreement, their 

personal asset protection is even stronger. Alternatively, if 

discussing a prenuptial agreement with a future spouse makes a 

client too uncomfortable, a DAPT can be a safe and less 

offensive way to protect one's assets while simultaneously 

maintaining the love and trust everyone desires when 

contemplating nuptial vows. 
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Editor's note: 

Wealth Docx" contains extensive trust drafting systems including Domestic Asset Protection Trusts as part of the Advanced or Complete 

Edition of the system. For more information please visit www.wealthcounsel.com. 
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